
 

 
 
 

50 F Street, NW, Suite 300, Washington, DC 20001 | T (202) 347-0040 F (202) 347-0058 | www.immigrationforum.org 

 
 

 
 

 

December 7, 2018 
 
Samantha Deshommes 
Chief, Regulatory Coordination Division, 
Office of Policy and Strategy  
U.S. Citizenship and Immigration Services 
Department of Homeland Security  
20 Massachusetts Avenue NW, 
Washington, DC 20529–2140 
 
RE: Comments on Proposed Rule on Inadmissibility on Public Charge Grounds, 
Docket No. USCIS-2010-0012 
 
Dear Ms. Deshommes: 
 
On behalf of the National Immigration Forum, I respectfully submit the following comments 
concerning the proposed rule from the U.S. Department of Homeland Security (DHS) and on 
the proposed rule concerning public charge grounds of inadmissibility, published in the Federal 
Register on October 10, 2018 (Docket No. USCIS-2010-0012) 
 
Founded in 1982, the National Immigration Forum advocates for the value of immigrants and 
immigration to the nation. We play a leading role in the national debate about immigration, 
knitting together innovative alliances across diverse faith, law enforcement, veterans and 
business constituencies in communities across the country. 
 
The Forum has serious concerns about the proposed rule. DHS’ proposed definition of public 
charge is overbroad, unnecessary, and contrary to what is traditional meant by the term. The 
rule will have the effect of deterring immigrants from availing themselves of nutrition, health, 
and housing programs for themselves and their children leading to increased poverty and a 
degradation of public health.  
 
The extra paperwork burden required of applicants and their sponsors combined with the 
additional time adjudicators will need to spend reviewing those documents will increase costs to 
employers and others sponsoring immigrants and increase processing time and backlogs. How a 
government adjudicator will assess an applicant’s likelihood to become a public charge at any 
time through weighing the individual’s “totality of circumstances” is unclear; the criteria listed 
in this rule appear to leave much discretion to the adjudicator, likely leading to arbitrary results.  
 
Finally, the Department fails to properly assess the economic costs and benefits of this rule (an 
economically significant regulatory action) because it fails to account for the costs this rule will 
impose on the broader economy. 
 
For these and other reasons discussed below, the National Immigration Forum urges the 
Department to withdraw or significantly revise the proposed rule. 
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Definition of Public Charge 
 
The current definition of public charge, for the purposes of inadmissibility determinations, is 
primary reliance on the government for subsistence. In the discussion on the proposed rule, 
DHS fails to provide substantial evidence that necessitates changing the standard.  
 
Section 212(a)(4) of the INA provides that an alien who is likely to become a public charge is 
inadmissible, but does not define public charge. 
 
In 1999, the Immigration and Naturalization Service (INS) issued a proposed regulation 
defining public charge. As the discussion notes, INS took this action in response to public 
confusion about eligibility for public benefits following enactment of welfare and immigration 
reform laws in 1996. INS was also concerned about immigrants’ fears about accepting benefits 
for which they remained eligible, and potential public health consequences of refusing needed 
benefits. After extensive consultation with benefit granting agencies, the INS defined public 
charge as being primarily dependent on the government for subsistence. 
 
This definition comports with common usage of the term. Someone who is a charge is “a person 
or thing committed into the care of another.” 
 
In the discussion of the proposed rule, the Department substitutes the concept of self-sufficiency 
for that of public charge. For example, the stated purpose of the proposed rule is to “better 
ensure that applicants for admission … and applicants for adjustment of status … are self-
sufficient.” Falling short of complete self-sufficiency is entirely different from being a public 
charge.  
 
One analysis points out that the standard the Department is proposing — receipt of benefits 
where the value is greater than 15 percent of the Federal Poverty Guidelines for a household of 
one over a period of one year — would come to approximately $2.50 per day per person for a 
family of four.1 According to this analysis, a four-person household with an annual income from 
employment of 175 percent of poverty (nearly $44,000 annually) and who received $2.50 per 
person per day in food stamps (for example) would be considered “likely to become a public 
charge,” even though they could be more than 90 percent self-sufficient.  
 
The current standard of primary reliance on the government for support should be retained. 
 
Definition of Public Benefit 
 
The proposed rule would expand the current list of public benefits to include non-cash public 
benefits such as Medicaid and the Supplemental Nutrition Assistance Program (SNAP), and 
certain housing assistance. In addition to the list included in the proposed rule, DHS requested 
comments concerning the possible addition of the Children’s Health Insurance Program (CHIP). 
These non-cash assistance programs provide supplemental assistance to low-income families 
helping them to meet critical living needs.  
 

                                                           
1 Cato Institute, September 24, 2018 https://www.cato.org/blog/new-rule-deny-status-immigrants-95-self-
sufficient  

https://www.cato.org/blog/new-rule-deny-status-immigrants-95-self-sufficient
https://www.cato.org/blog/new-rule-deny-status-immigrants-95-self-sufficient
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Many low-income and even some middle-income families even if they are consistently employed 
do not earn enough to meet basic living expenses due to different circumstances such as low pay, 
unpredictable schedules, and unexpected illness. According to an analysis by New American 
Economy, 91 percent of adults active in the labor force who would be affected by the proposed 
rule, if it were to take effect, are employed. 2  
 
Of particular concern is the potential impact of the proposed rule on children, including U.S. 
citizen children. Regardless of whether citizen children of immigrants are eligible for non-cash 
public benefits enumerated in the proposed rule, many parents will disenroll their children out 
of confusion and fear of immigration consequences for themselves or their family.  
 
One in four children in the U.S. have at least one foreign-born parent, and nearly 90 percent of 
those children are U.S. citizens. If the parents of these children are unable — or are afraid to — 
access medical, nutrition, and housing benefits for which they may be eligible, the children will 
suffer long-term consequences to their health, wellbeing, and ability to succeed as adults. This, 
in turn, will negatively impact our country’s future success. 
 
There were more than 14 million Medicaid and CHIP enrollees living in households with at least 
one noncitizen, and half of these enrollees were U.S. citizen children. One estimate of the impact 
of the proposed rule concluded that there would be between 2.1 million and 4.9 million 
recipients of Medicaid and CHIP living in families with at least one noncitizen who would 
disenroll from those programs. This estimate includes individuals who would continue to be 
eligible, but who disenroll out of a “chilling effect” of fear and confusion over potential 
immigration consequences. 
 
This “chilling effect” is not merely a hypothetical concept. In the wake of welfare reform and 
immigration laws passed in 1996, public benefits use among those who remained eligible 
dropped significantly. For example, researchers from the Department of Agriculture found that 
food stamp use fell by half among U.S.-citizen children in families with at least one noncitizen 
parent between 1994 and 1998.3 A separate analysis found that food stamp use among refugees 
(whose eligibility was not changed) dropped 60 percent in the same period.4 Medicaid use also 
dropped significantly. Indeed, there are reports that parents have already been disenrolling their 
children from programs designed to support good nutrition5 and the use of public health 
clinics.6 
 

                                                           
2 New American Economy, October 31, 2018 
 https://research.newamericaneconomy.org/report/economic-impact-of-proposed-rule-change-inadmissibility-on-
public-charge-grounds/   
3 Migration Policy Institute, “Chilling Effects,” June 2018. The USDA study is also discussed in the preamble of the 
proposed rule at F.R. 83, 51266, but DHS looks at this as saving the government money. 
 https://www.migrationpolicy.org/research/chilling-effects-expected-public-charge-rule-impact-legal-immigrant-
families  
4 Ibid. 
5 Politico, September 3, 2018 https://www.politico.com/story/2018/09/03/immigrants-nutrition-food-trump-
crackdown-806292.  
6 Washington Post, April 11, 2018 https://www.washingtonpost.com/news/powerpost/paloma/the-health-
202/2018/04/11/the-health-202-under-trump-immigrants-back-away-from-medicaid-obamacare-
subsidies/5accda4e30fb0406a5a122fe/   

https://research.newamericaneconomy.org/report/economic-impact-of-proposed-rule-change-inadmissibility-on-public-charge-grounds/
https://research.newamericaneconomy.org/report/economic-impact-of-proposed-rule-change-inadmissibility-on-public-charge-grounds/
https://www.migrationpolicy.org/research/chilling-effects-expected-public-charge-rule-impact-legal-immigrant-families
https://www.migrationpolicy.org/research/chilling-effects-expected-public-charge-rule-impact-legal-immigrant-families
https://www.politico.com/story/2018/09/03/immigrants-nutrition-food-trump-crackdown-806292
https://www.politico.com/story/2018/09/03/immigrants-nutrition-food-trump-crackdown-806292
https://www.washingtonpost.com/news/powerpost/paloma/the-health-202/2018/04/11/the-health-202-under-trump-immigrants-back-away-from-medicaid-obamacare-subsidies/5accda4e30fb0406a5a122fe/?utm_term=.92b989fdbb90
https://www.washingtonpost.com/news/powerpost/paloma/the-health-202/2018/04/11/the-health-202-under-trump-immigrants-back-away-from-medicaid-obamacare-subsidies/5accda4e30fb0406a5a122fe/?utm_term=.92b989fdbb90
https://www.washingtonpost.com/news/powerpost/paloma/the-health-202/2018/04/11/the-health-202-under-trump-immigrants-back-away-from-medicaid-obamacare-subsidies/5accda4e30fb0406a5a122fe/?utm_term=.92b989fdbb90
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The confusion concerning eligibility for public benefits spurred the INS at the time to draft the 
proposed rule and guidance currently in effect. Fear and confusion preventing noncitizens from 
applying for benefits for which they were eligible was “undermining the Government’s policies 
of increasing access to health care and helping people to become self-sufficient.”  
 
Finally, the rule proposes to punish immigrants for using benefits for which they are legally 
entitled. Changes in who may access which public benefits or entitlements should be made by 
Congress, not by changes in immigration regulations. 
 
DHS should not expand the list of public benefits factoring in the public charge determination in 
a way that harms children.  
 
Totality of Circumstances 
 
Age  
 
In the proposed rule, DHS proposes to consider age under 18 a negative factor in the public 
charge determination when considering the “totality of circumstances” of an individual seeking 
admission. As the discussion in the preamble notes, children face restrictions by law on their 
ability to work.  
 
As a society, we place value in having children attend school, where they learn skills they will 
need to lead productive lives. The fact that we have these priorities should not count against 
children.  
 
Furthermore, DHS discounts the fact that a child is a future member of the workforce. The fact 
that a six-year-old is not likely to be self-sufficient has little bearing on his or her future ability 
to be a productive, tax-paying citizen.  
 
DHS should not consider being a child a negative factor in public charge determinations. 
 
Heavily weighted positive factors 
 
250 percent of poverty income 
 
The proposed rule sets out a list of factors that will be considered in weighing the “totality of 
circumstances” of an individual seeking admission. Only one factor is proposed to count heavily 
in an individual’s favor — earning 250 percent of the federal poverty level. 
 
We believe this figure is too high. In 2017, 250 percent of poverty income for a family of four is 
$61,500. In 2017, the median income for all U.S. households with one wage earner was $51,600. 
In other words, applied nationally, more than ½ of 4-person families with one wage earner 
would be excluded from the one “highly weighted” positive factor in a public charge 
determination. An analysis of recent green-card recipients found that just 39 percent had 
incomes at or above 250 percent of the federal poverty guidelines. 
 
We believe that earning 125 percent of the federal poverty guidelines should be a heavily 
weighted positive factor. 
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Consistent work history 
 
Regardless of income, we believe that a consistent work history should be a heavily-weighted 
positive factor in a public charge determination.  Individuals should not be penalized merely 
because they are working in low-income jobs.  
 
Affidavit of Support 
 
Section 212(a)(4) of the INA provides that family-based and certain employment-based 
immigrants are inadmissible unless “the person petitioning for the alien's admission … has 
executed an affidavit of support….” The filing of a legally enforceable affidavit of support by a 
sponsor should be a heavily-weighted positive factor in a determination of inadmissibility. 
 
Administrative Practicality 
 
Lack of clarity in how positive and negative factors will be determined and 
weighed 
 
The proposed rule will greatly increase the administrative burden on applicants and 
adjudicators, and leaves many unanswered questions as to how the various factors to be 
considered in a public charge determination will fit together.  
 
Outside of the specified heavily weighted factors, the rule is not clear on the relative importance 
of positive and negative factors. As a result, it is likely that public charge determinations will be 
inconsistent, as each adjudicator decides which factors carry more importance. How are 
adjudicators to determine what is meant by “likely” and whether these factors will make one a 
public charge “at any time in the future.” 
 
How will DHS determine whether a health condition will interfere with a person’s ability to 
work at the time of application or at “any time in the future?” 
 
In assessing an applicant’s skills, how will DHS treat certifications or licenses obtained in a 
foreign country? 
 
How will proficiency in English be assessed? How will adjudicators determine what level of 
English is necessary? 
 
What happens to a family when one working parent, with more positive than negative factors, is 
accompanied by a non-working spouse and child, with more negative than positive factors?  
 
These are just a few of the questions raised by the lack of specificity in how the factors will be 
considered. DHS should clarify how the various factors will be assessed and weighed against one 
another, and allow the public another opportunity to provide comment. 
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Extra paperwork burden will significantly increase processing times 
 
By the end of fiscal year 2018, processing times for adjustment of status applications for 
employment- and family-based immigration were averaging nearly 12 months. DHS is 
proposing to significantly increase the paperwork burden of applicant and the applicant’s 
sponsor.   
 
For example, an applicant will have to prove household income of at least 125 percent of the 
federal poverty guidelines based on household size or, in the alternative, assets and resources of 
at least 5 times the difference between household income and 125 percent of the poverty 
guidelines. 
 
Applicants will have to obtain credit scores and credit reports as evidence of financial status. If 
the individual does not have a credit history in the U.S., and thus no credit score or credit report, 
the individual will have to show a history of paying bills on time and that he or she has little to 
no debt. 
 
In the absence of health insurance, an applicant will have to show sufficient resources to pay for 
treatment of a medical condition. 
 
Sponsors will have to produce evidence of their income, assets, resources, financial status, 
relationship to the applicant, and likelihood of providing long-term financial support to the 
applicant, if needed. The proposed rule raises the possibility of interviews with sponsors. 
 
In addition to the extra paperwork burden that will be required of those already subject to a 
public charge determination, DHS proposes to apply the public charge determination to 
hundreds of thousands of nonimmigrants seeking an extension of stay.  
 
In sum, the extra paperwork burden proposed by this rule on applicants and their sponsors will 
significantly increase the costs of applying as well as processing times, potentially slowing down 
the entire immigration system.  
 
Costs and Benefits 
 
DHS identified the proposed rule as an economically “significant regulatory action.” While the 
Department attempts to estimate the opportunity cost to individuals who will have to complete 
forms and provide evidence of their self-sufficiency, and it estimates the savings to the 
government in reduced transfer payments, it does not provide estimates of the impact the 
changes will have on the economy. 
 
The Department acknowledges “consequences that could occur because of follow-on effects” of 
the proposed rule:  
 

Disenrollment or foregoing enrollment in public benefits program by aliens otherwise 
eligible for these programs could lead to: Worse health outcomes, including increased 
prevalence of obesity and malnutrition, especially for pregnant or breastfeeding women, 
infants, or children, and reduced prescription adherence; increased use of emergency 
rooms and emergent care as a method of primary health care due to delayed treatment; 
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increased among members of the U.S. citizen population who are not vaccinated; 
increases in uncompensated care in which a treatment or service is not paid for by an 
insurer or patient; and increased rates of poverty and housing instability; and reduced 
productivity and educational attainment. 

 
There is no estimate of the economic impact of these follow-on effects.  
 
Similarly, there is no estimate of the “downstream and upstream” impacts that are mentioned by 
the Department.  
 

… the rule might result in reduced revenues for healthcare providers participating in 
Medicaid, pharmacies that provide prescriptions to participants in the Medicare Part D 
low-income subsidy (LIS) program, companies that manufacture medical supplies or 
pharmaceuticals, grocery retailers participating in SNAP, agricultural producers who 
grow foods that are eligible for purchase using SNAP benefits, or landlords participating 
in federally funded housing programs. 

 
One estimate of some of these “downstream and upstream” costs projected economic loss 
nationally at between $14.5 billion and $33.8 billion, and job loss at between 99,000 and 
230,000.7  
 
There are likely to be broader impacts on the economy that are not even discussed in the 
preamble to this rule.  
 
One analysis performed on the current population of workers who might be subject to the 
proposed rules found that the aggregate annual income of these workers is more than $96 
billion, and losing these workers would create “add-on” loses to the economy of $68 billion, for a 
total of more than $168 billion.8  
 
The workers who would likely be deemed inadmissible are concentrated in certain industries. 
Analysis of census data finds that more than 5 percent of all workers in the construction 
industry are likely to be affected; 6 percent of workers in natural resources and mining 
industries; and more than 4 percent of workers in hospitality, recreation, and food services 
industries.9  
 
Immigrant workers who would be impacted by the new rule play an increasingly important role 
in the U.S. economy. As U.S. workers become more educated, they are less inclined to take jobs 
where the work is physically demanding. Foreign-born workers are more likely than natives to 
lack an education beyond high school, and thus more inclined to take these physically 
demanding but low-paying jobs that would otherwise not be filled.  
 

                                                           
7 Fiscal Policy Institute, cited in WE Global Network, “Developing an Economic-Based Response to the Proposed 
“Public Charge” Rules https://docs.google.com/document/d/1lJiei8RW55hCV9b9gbmAeieX6RDXkl0vzn-
6EoVhDNg/edit 
8 New American Economy, October 31, 2018 https://research.newamericaneconomy.org/report/economic-impact-
of-proposed-rule-change-inadmissibility-on-public-charge-grounds/  
9 Ibid. 

https://docs.google.com/document/d/1lJiei8RW55hCV9b9gbmAeieX6RDXkl0vzn-6EoVhDNg/edit
https://docs.google.com/document/d/1lJiei8RW55hCV9b9gbmAeieX6RDXkl0vzn-6EoVhDNg/edit
https://research.newamericaneconomy.org/report/economic-impact-of-proposed-rule-change-inadmissibility-on-public-charge-grounds/
https://research.newamericaneconomy.org/report/economic-impact-of-proposed-rule-change-inadmissibility-on-public-charge-grounds/
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In sum, the cost/benefit analysis in the proposed rule is inadequate, focusing mainly on 
estimates of government savings due to a reduction in transfer payments. DHS should estimate 
broader costs to the economy that likely will result from the proposed rule. Estimates should 
include loss of tax revenue that would accompany the economic and job loss. 
 
Conclusion 
 
The Forum requests that DHS withdraw or significantly change the proposed rule because the 
proposed definition of public charge is overbroad, unnecessary, and contrary to what is 
traditionally meant by the term; the additional requirements will increase costs to employers 
and others sponsoring immigrants; the changes will lead to longer processing times leading to a 
backlog of applications; the criteria for weighing who is likely to become a public charge are 
vague which could lead to arbitrary results; and DHS has not fully accounted for all the costs of 
the proposed changes. 
 
Sincerely, 
 
 
 
Ali Noorani 
Executive Director 


